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A. DEFINITIONS \/’z

1. “Design-build” is a projeet delivery method in which the Agency enters into a single contract for design and
construction of an infrastructure facility. Design-build may include bundling additional services into a single
contract. For purposes of the following portions of this Sub-Chapter. the term “design-build” includes permutations
sueh-as-the following:

anta nto samela oo A
o o O

#yGuaranteed energy. water, and wastewater

BEy=ezoy

savings projects.

! As used throughout this chapter, the term “Agcency Head” includes any individual desienated by the Avency Head
to fulfill his duties.
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b. Design-build-operate-maintain: A project delivery method in which the Agency enters into a single
contract for design, construction, maintenance, and operation of an infrastructure facility over a
contractually defined period.

c. Design-build-finance-operate-maintain: A project delivery method in which the Agency enters into a
single contract for design, construction, finance, maintenance, and operation of an infrastructure facility
over a contractually defined period.

2. “Design requirements™ are the written requirements of the infrastructure facility the Agency intends to procure
using design-build, including:

a. The features, functions, characteristics, qualities, and properties that the A,g/}a di‘SJate require;

b. The anticipated schedule, including start, duration, and completion; and

c. The budgets, as applicable to the specific procurement, for design, consﬁ;acﬁ@ﬁ@operatmn and maintenance.

;— A

The design requirements may, but need not, include drawings and o docum ts “illustrating the scale and
relationship of the features, functions, and characteristics of the pro ée,t .Unle s the Age B‘as the professional staff
necessary to prepare the design requirements, it should hire a mgn pr\‘fessmnal to dc?ge usmg the qualification
based selection process set forth in Chapter 4 of this Manual / \““\ A

“Independent peer reviewer services” are additional archlteerlga]\and en; megrmg services tha} afn Agency must

acqu1re except as ot]1erw15e prov1ded m this Manual \1\11 b curef}ient of desuén-bulld services:
-f

; 3 : R ; : The function of the

design provided by the contractor are in confonn e@ w;th the applicable st: _'_ rd of care. If an Agency body elects
not to contract with the independent peer reviewer, ﬁ’mpgsadﬂb the successful offeré: r, the Agency must select the
independent peer reviewer through qualifications bas ed se1ee{@gia m»accordance Ath Chapter 4 of this Manual.

L y
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6:2:612.1.2 OPERATIONS MAINTENANCE — SC Code Ann § 1i-35 2910(}@{7

“Operations and Maintenance” is a project delivery method in which the A cy@niqrs into a single contract for the
routine operation, routine repair, and routine maintenance of an infrastruct Eﬁ  facility.

6:2-712.1.3 GUARANTEED ENERGY, WATER, OR WASTEWAEEE\SAVIN \CQNTRACTS SC Code
Ann § 48-52-670 / 4 \\ N

recommendation of energy, water, or wastewater conservation 1 aéqges and for implementation of one or more of
these measures. Such contracts smust-often include financing by providin; _gé/ that ale I'payments to the contractor(except
obligations on termination of the contract before its expiration) srastwj '_be made over time and the cost savings or
billable revenue increases resulting from imple tatlon of the energy, tér or wastewater conservation measures
may-will be used to make payments for the energy Wa:tzerl or wastewater c }vation systems installed pursuant to
the contract. This is in essence a design-build-finan gement. The Agency %mﬁ?t procure such contacts using
the Request for Proposal process. See SC Code Ann "\48— 'fﬁ}?Bl and § 11-3 g»3615

&

& /
& ,
"Guaranteed energy, water, or wastewater savings contr,é" a“rc design-build contracts f;:\}f @Valuatmn and

The State Energy Office publishes two guldes for Publl %nt;fie“s to use'in Performance Contractmg, the Guide to
Performance Contracting and ;P crfoimance Contrac tmz "Manual. An i&fgency may view the State Energy
Office's Web site at http://wibav.energ SC. bov/index.aspx h=7& =48 &h—182.

Ao >
12.1.4 SOURCE SELﬁ‘C'”i‘ IN ET};?@ SC Code Ann\&’“t.i;%ssms(s). (6). & (7) and Chapter 2.1
The Procurement Code provi 52 that t _@g&bmlder mug;t be selected using competitive sealed proposals. The
competitive sealed-proposal sourte Qéectaomtgggé gjeterred to throughout this document as the Request for
Proposal (REPT process, . T “

\ N
& ) \\b -
6—2—3‘{{5 EQRGANIZATIOIQAK ST 'If:ﬁRE AND STAFFING FOR CONDUCTING THE RFP
PROCESS = S€ Code Ann §§ 30}?‘{{4) and Regs 19-445.2095(G)

A. ORGANIZA}I@NAL STRUC

The organization conmsists of a s ;gctlon committee to evaluate the proposals and a final approval authority (the
Agency Head or a des g%fo@i TA{@ Selection Committee is composed of a non-voting Chair appointed by the State
Engmeer— and Agencv ap

theﬁ voting and non-voting members as set forth in Part C below. the-AgeneyProject

The Selection Committee assists the Agency Project Manager in developing the Selection Plan, and for evaluating
proposals in accordance with the Plan and the RFP. The Selection Committee is also responsible for the preparation
of report(s) on the evaluation results. The Selection Committee reports to the individual with the responsibility for
final Agency approval of the selection.

B. SPECIFIC RESPONSIBILITIES
1. Agency Head or his/her designee: The Agency Head, acting as the final selection authority, is responsible for the
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following:

a. Directing the Agency's efforts during the entire source selection process.

b. Reviewing and approving of the Selection Plan and the Request for Proposals (RFP).

c. Appointing the members of the Selection Committee, other than the Chair (OSE must concur with the
proposed Committee membership).

d. Reviewing and approving the schedule of all actions required from receipt of proposals to signing of the
contract.

e. Providing the Selection Committee with appropriate guidance and special instructions as may be
necessary for conducting the evaluation and selection process including approvmg the evaluation factors
and Welghts a551gned S

nf Rev1ewmg and approvmg the Selection Committee’s final report ,andn,se]ectmn The Agency Head may
choose to reject the Committee’s choice, but such action will requlrﬂ/ ‘anew procurement
2. Agency Project Manager: Subject to the policies and procedures ,ofg\spemﬁc a‘gency, the Project Manager is
responsible for the following:

R, b

A "\.

& /" Y
a. Preparing and submitting a draft of the Se]ection;}la/g to the Selection Comrmtteéb( lt&revlgw
b. Preparing and submitting the final Plan to thé-Agency Head and the Office of “‘:Siate ‘Engineer for
approval. y {\\ =
c. Preparing the Request for Proposals, with the assistance'e ﬁro_;gfam aﬂﬂ/or technical pérsonnel.
d. Coordinating with the Selection Committee, the Agency-Head, and the OSE on the preparation and
issuance of the RFP. . {
e. Issuing any amendments to the RFP mxgmj’unctlon with the OSE:
f. Conducting pre-proposal conferences in ‘E;\’t:@rg\%aﬁ‘ce with establis \}i\{;rme‘é’ures
g. Preparing South Carolina Business Opporfu 1t1€sx€SQBQJ announcenjents.
h. Safeguarding classified or other sensitive atenal includifig.proposals and amendments.
i. Conducting or coordinating cost or price ana %e é:‘fi doéﬁm@tmg the results,
j- Participating as a vofﬁig member of the Selecti¢ n’ ‘Committee. Y 4
k. Promptly notlfygﬁg all off erors ehmmated ﬁ'om\,&{ge competmon
1. Determining lm'actor responsibility.
m. Conductmgf or Cot tr»@llmg all discussions and neg@’ﬂaﬁons with offerors.
n. Maintaining wntten*recbrds aﬂ“éﬁcusglons and}negotlatlon‘; with offerors.
50. Requesting best and?‘iz&a?of?ers e 4
p. P;emng@ Seélection C@rlttee s repof’r“mfd recommendation to the Agency Head.
og! Taking all necessaty contrao{mkactlons
Hf*‘ér Conductmg t}if\‘éekz::iéﬁng of un%;messful offerors.

3. Selectlg\m Commlttee Chair: T Selectxci'n Committee Chair is a non-voting member appointed by the State
Engineer. The‘Cszi%lmﬂtee Chair's dunes include the following:
A 2 ,
a. Scheduling and conducfmg Committee meetings and deliberations.
b. Providing overall suparwsmn planning direction, and execution of the Committee's activities.
¢. Completing thi Xﬁemmﬂtee s responsibilities within the prescribed period established in the Agency Plan.
d. Making final determinations of responsiveness on individual proposals.
e. Approving all competitive range determinations. The Chair may add offerors to the competitive range,
but shall not remove them except for reasons of non-responsiveness.
f. Supporting the Agency Head to the fullest extent possible by conducting intermittent in-process reviews
as required.
g. Summarizing the raw evaluation data.
h. Assisting the Agency Project Manager in debriefings to the extent requested.

C. COMMITTEE MEMBERSHIP
The Selection Committee srust-should be composed of State employees. For the purposes of selection, members of
Agency Boards, acting in their official capacity, are State employees. The Committee should be comprised of a
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minimum of five voting members. The State Engineer must concur in all RFP selection committee appointments.
Committee members must sign nondisclosure and conflict of interest statements. For laree projects ($5 million or
more). tFhe Agencv appointed members should consist of:

1. One member of the board or commussion. if any. governing the Agency or a designee of such board or
COmMMISSIOn:

2. The agency head (secretary. executive director. president. or like officer) or his designee:

3. One representative of the division. department. or program for which the project is being built:

4. Agency project manager: and

5. Agency facilities director or his designee.

.
If different than any of the above, the Agency may appoint the following addu% I members as either voling o
non-voting members or as technical advisors:

3. Agency physical plant director or his designee; and
4. Other Agency technical staff as appropriate to the proj

* Note: Normally, the Agency will appoint tec m&l _members Q%&gh expertise in variousias
project. The number of technical members appomteﬁ for_a partic la dey

circumstances of the procurement (e.g.. types of expertmeﬁwnécdx and nuthber of proposa s anticipated).

D. TECHNICAL ADVISORS .y

The Agency Head may—should appoint outside: ﬁes;lmlca] advisors with“special expertise not available on the
Selection Committee but eensidered-essential to the séie@@n"p.tgocess Advisors; t‘? 1gn nondisclosure and conflict
of interest statements. The Agency should use Advisors in ’isfzi'ate areas suc /as reviewing technical aspects of
proposals to assure compliance with the technical “SS 1rements,e£\tsh€“RFP T e Agency should not give Advisors
access to information concernmg _overall Committee 1%&5 and s sh@uli not attend Committee meetings unless

specifically requested by the Ce@aﬂm;@@hau ) .

&

E. CHANGES IN SELECTIO COM\\IFI‘TEE MEMBER! EHP
An Agency may only tfzke 3 _‘ﬁgxes in t};g—tﬁakeup of the selac\tzgﬁ committee with the approval of the Agency Head
and the OSE. b . ,_,

» _f, o . i VJ

12.1.6 CONEL}_}(;?FMTERE sC cwﬁ;ﬁrws 13-700, 725, 760, & 775
B

N
Using Eé//SE 214 ( Seiectnq&%m;t\:é\e\:‘wfw’ tiality and Conflict of Interest Policy). the Chair of the Selection
Comgfiittee it mmt instruct the commitiee members and technical advisors of the Procurement Code’s requirements for
ethical con gtf,and require each mémber tef sign a statement that he has read and understands those standards of
conduct and that he.does not have ctual or apparent conflict of interest relating to the proposed acquisition. If an
evaluator has an actual or apparentseonﬂlct of interest related to a proposal under evaluation, the Chair must remove
that evaluator and. ifa sifficient mﬁgﬁber of evaluators do not remain. replace him with another.

\
V4
62.912.1.7 SELECTION\PLAN FOR THE RFP PROCESS
y 4

A. DEFINITION

The Selection Plan (Plan) is the document that explains how the Agency will solicit statements of qualifications and
proposals from contractors and evaluate those statements and proposals in order to make the selection decision. It
outlines how the Agency will conduct negotiations. It identifies who will do the evaluating (i.e., it identifies the
Chair and members of the Committee). The Plan establishes milestone dates for the completion of the selection
process. The Plan is, in short, the Agency's statement to itself and to others as to how it intends to acquire what it
needs. It distinguishes what is important from what is not and, by assigning weights, defines how important these
distinctions are,

2008-2009 Edition 122



Note: If the Agency. in its OSE approved written determination of project delivery method (see Chapter 2, Sub-
Chapters 2. and 2. ) determined pre-qualify offerors pursuant to SC Code Ann § 11-35-3023(A). the Agency
will need to include in its Selection Plan an outline of how it intends to prequalify offerors.

B. MINIMUM REQUIREMENTS
The Plan must include the following, as a minimum:

1. Description of property or services to be acquired.
2. Description of Committee structure and the duties and responsibilities of each element of the

organization. Include the nominations for Committee by attaching a roster of personnel by name. title, and
N

agency to the plan

3. Schedules and agenda for the Committee and key events or milcstonei{!fé"f”‘& ill occur between the time
the Selection Committee is organized and its adjournment 4
4. Proposed pre-solicitation activities such as the issuance of
solicitation conference or pre-proposal conference. A7
5. Solicitation plan (i.e. advertising plan). 3
6. Summary of the acquisition strateey including an expléfn:ﬁon of the type of ‘Bontract to be used. the
proposed contract form, and the nature of any special f%&_n*er; to be included in thmoct

splicitation or convening a pre-

scoring system the committee will use fithe evaluation.
10. Schedule of significant milestones. '\

£t V4 s
C. PREPARATION AND'APPROVAL OF THE PLAN

The Proje; /e{ Manager p:%‘pa'_-esfthe Plan ﬁrkt\lée assistance of the responsible program and technical officials. The
Comm egg.me‘ must review the plan and the A v.Head and the OSE must approve the final plan before the Agency
issues the-g "aﬁz‘gre sol%aﬁon conference.

-

D. SOLICITA "i(}N PLAN — SC\&ode Ann § 11-35-1530(2)

The Consohdatg& Procurement dﬁde requires adequate public notice of the invitation for bids. This notice
(advertisement) must_include publication in South Carolina Business Opportunities (SCBQ). However. the
Procurement Code recognizes th#it this alone may not constitute adequate public notice. This is especially the case
for unique projects such aié_fﬁiﬁn -build-finance operate-maintain projects. Therefore, the Agency needs to develop
a solicitation plan that prowvides adequate public notice for real competition on the project at hand. The plan must
describe how the Agency will advertise for proposals (or in the case of prequalification. statements of qualification)
and/or how the Agency intends to develop interest in the project other than through advertising in SCBO. The plan

must also set forth the minimum number of days that the Agency will advertise the project.
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12.1.83 PRE-QUALIFICATION - THE REQUEST FOR OF
QUALIFICATION i Y
When the Agency selection plan provides for short listing of de ién-builders through pre-g ualk’u:ation and OSE has
approved pre-qualification. the Agency. under OSE’s suuerv sfon. must follow the procedun:g:? .forth in the OSE
Design-Builder Pre-Qualification Handbook to pre- ndders. %a\ : qt“"y
6:2.1012.1.9 THE REQUEST FOR PROPOSAL (RFP) \\'\-\/’i" o )

\ "\

The Agency must prepare a solicitation that wil em’lyw communicate to\he\@ﬁ erors both the Agency’s needs and

A, THE SOLICITATION R\ﬁl
the evaluation factors the Selection Committee \\e.\ﬂ T&a%aluatmg the pS)p“@sjaIs The solicitation should not

include the Plan. The solicitation must:

>
S o
&

v

1. Advise prospective off gors on how their propos is‘shoufa“b orgamzed and arranged.

2. Provide that offerorS must Sﬁbmlt the technical and price oé@oet portions of their proposals in separate
sealed envelopes. / N
3. Inform offer e’ﬁthe evalu

Agency will effpw ui’i?ludmg a's

Ty

@h factors for a %rd and information on the source selection system the
ﬂEltement of all sigy Mnt factors and sub-factors (including price) which
consider in eva]ug ing proposals and the relative importance assigned to

n,

the agency reasonab\y xpf_:cts t
each of these factors. \mi'm
4. Ipf@ﬁn»oﬂcgeﬁ bf,n‘u '
ﬁae;ors

x"i:e\uquirements "‘fhaf{apply to particular evaluation factors and significant sub-
\k

1. Mastiln dbdhe Agengy s design requirements;
2. MustsSolicl ptoposaff development documents;
3. If the Agency determines the cost of preparing proposals is high in view of the size, estimated price, and
complexity of th%}rocurcment may:
a. Provide for pre-qualification of offerors_in accordance with SC Code Ann § 11-35-3023;
b. Provide for short-listing of responsive and responsible offerors determined to be reasonably
susceptible of being selected for award before discussions and evaluations pursuant to SC Code §
11-35-1530 provided:
1. The RFP states the number of proposals the Agency will short-list, and
ii. The Agency gives prompt public notice of which proposals it short-lists.
¢. Provide for the payment of stipends to unsuccessful offerors if:
i. The RFP includes the amount of the stipend, and
ii. The RFP includes the terms under which the Agency will pay stipends.
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4. In addition to any other evaluation factors, must include the relative importance of the following required
evaluation factors:
a. Demonstrated compliance with the design requirements;
b. Offeror qualifications;
c. Financial capacity;
d. Project schedule;
€. price, or, for design-build- operate-maintain or design-build-finance-operate-maintain, life-cycle
price; and
f. Competence and qualifications of offerors proposed independent peer reviewer if the offeror is
required to provide a peer reviewer as a part of its proposal.
5. Must require each offeror to identify and independent peer reviewer; unles§ithe Agency plans to directly
hire an independent peer reviewer using the procedures for procuring proféssional,services set forth in

Chapter 4. 4

N

C. REQUIREMENT FOR AN INDEPENDENT PEER REVIEWER - SCﬁfbde}}m x&\&J 1-35-2910¢11), 3024(3)(b),
and Regulation 1-445.2145(4)(7)
An Agency must retain an independent peer reviewer on each

the na uge. size. and 5cope of the projects the Agency has
ifidepéndent peerireviewer. The Agenty mgst include the
‘undepeﬁd&u peer reviewer. I%é State Engineer

D. LICENSING AND BONDING REOUIREM%‘J?SWEOR DESIGN-B LDE
seq.. §§ 11-35-3010 & 3037 and Regs 19-445. 2143&‘)\

Regulation. The design-builder must provide a perforn
100% of the cost of design and construction.

b ,¢
\ y
1. Operations.. period 5 V’Eoﬁ"ﬁwthal seﬁure/ he performance of the contractor’s operations and
mair ]51 :

Letters of creeht in :an ::I%‘L'IBEBDDIUDHHIG to cover the cost to the governmental body of preventing
/’E&frastrucmre service n‘tfm'untio 5 for .=‘.; iod up to twelve months; and

co‘orhtlon to_secure the fecoverw‘;f re-procurement costs to the governmental body 1f the contractor
defaults i i-performance.”
% \

E. ADVERTISING §C Lode,Agn § 11-35-1530(2) & § 11-35-1520(3)
The Agency must advertise gy*;ohcltatlon in accordance with the solicitation plan included in the approved

Selection Plan.

v
&

€F. PRE-PROPOSAL CONFERENCES - SC Code Ann Regs 19-445.2095(H)(1)

The Agency may conduct a pre-proposal conference to explain or clarify the solicitation and complicated
specifications and requirements (e.g., proposal format) to interested firms. The Agency should use any such
conference to eliminate misunderstandings that may arise from misinterpretation, complexity, errors, omissions, or
other deficiencies.

When the Agency determines that a pre-proposal conference is in its best interest, the Agency must notify all firms
receiving solicitations and advertise the conference in SCBO. The Agency must give adequate notice to prospective
offerors so that all who wish to may arrange for representation. The notice must define as explicitly as possible the
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nature and scope of the conference.

At the pre-proposal conference, the Agency must furnish all prospective offerors identical information in connection
with the proposed acquisition. The Agency may not use remarks and explanations at the conference to modify or
qualify the terms of the solicitation and specifications. If the Agency wishes to modify or qualify the terms of the
solicitation and specifications, it must do so by written amendment. The Agency must make a complete record of the
conference and make the record a part of its procurement file.

6:2-3312.1.10 NON-DISCLOSURE OF PROCUREMENT AND CONFIDENTIAL INFORMATION - SC
Code Ann § 11-35-1530(3) and Regs 19-445.2010 & 2095(C)

y
Prior to a contract award or posting of Notice of Award, personnel participating i ’ﬁ‘le""ﬁfésprement process may not
reveal source selection information to any unauthorized person. Anyone receiving a request for information before
contract award or posting of Notice of Award must forward the reques /éle Qf@ject manager. {See-SCReg-19
445:2010-and-19-445-2095C(1))—Personnel participating in the procur@éent progess, may not reveal proprietary
information submitted by offerors to any unauthorized person at any time. All pe sonnel who participate in the
procurement process must s1gn an agreement not to discuss or revedl i forr}latmn conce@mg the process except to
an individual participating in the same proceeding, and then 0111--: to the éxtent that the 1n@rmauon is required in
conmection with the proceedings. k

A. “SOURCE SELECTION INFORMATION” is— iefined-asauch-in-SCReg: S

selection information includes information stored in electromc ' agns i, audio, or video formats, prepared or
developed for use by the State to conduct a particular procurement. ‘bmc;a selection information is information that
would jeopardize the integrity or successful conip @tlon of a particular p‘i‘aﬁfgment if someone were to disclose it to

a competing contractor. Source selection informationtis. required by statut f@gulatlon or order to be secured in a
procurement file or other facility to prevent dlSClOSL@’“&@Wﬂ&SB]&CE]OD info aj;loia i€ limited to the following:

1. Proposed costs or prices submitted in resp\?qnse to an’ Ag@ﬂcywsohcltﬁlon or lists of those proposed costs
orprices; , ;

2. Source selection plafi§; . 5

3. Technical evalgaﬁ:@n plans,\

4. Technical ev; ép.ﬁlahmns of propoesals; %

5. Cost or price evaluatien of proposals; \ T 4

6. Information regard g Whu: grop’nsals\are deterr;i‘med to be reasonably susceptible of being selected for

award,; — =

T Ranf&mgbuctf responses pr Sals or compémors

Sfﬁeports and\?:“iraiuat%wns o?ﬁ? selection committee; and

9. Other mfonnano\fimfg‘ased on aQ\a e«:by-aa‘se determination of the Agency Head or OSE that its disclosure
‘\a@uld Jeopardlze the mtggmy or sucg;essful completion of the procurement.

\, b, 1 r

%

“PROPR]ETARY TNFORMAﬁ@N” is any information submitted to the State by a contractor and designated as
proprletary, in accordancc \mth,lg,w or regulations, by the contractor. (See-S€-Reg—19-445:2005C2

12.1.11 POTENTIAL OFFEROR’'S PARTICIPATION IN A REPORT OR STUDY USED IN

PREPARATION OF DESIGN REQUIREMENTS — SC Code Ann ¢ 11-35-3005(3)
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Participation in a report or studyv that is laterused in the preparation of desien requirements for a project does not
disqualify a firm from participating as a member of a proposing team in a desien-build. desi:
maintain. or design-build-finance-operate-maintain procurement unless the participation provides the business with
a substantial competitive advantage. In analyzing whether a member of a proposine teams participation in a report or
study provides that team a significant advantage. one must consider the role the member will plav on the team.
Questions to consider are:

1. Is the team members position on the team sienificant enough that it will significantly influence
the ranking of the team?

2. Did the team members participation in the report or studv give the team member insight into the
Agency’s requirements that is not provided in the solicitation to all offerorsdind which could give
the team an advantage in preparing its proposal? ‘/'( oy,

3. Did the team members participation in the report or study give the’ cam member or team the
opportunity to start working on a_proposal prior to the Aecefiey. soliciting statements of

% < .
gualifications or proposals? 4

4. What would the average person on the street think if thei ;Qe“ e fa(;?\\ \
x\ \‘% %%\'

. . . i Y . b .
Of particular concern would be the situation where the lead nﬁiﬁer of the proposing eanprepared the design
requirements that will be used to evaluate proposals. An ex “of such a situation follows:
B \‘ ,

. : . b 3
An Energy Savings Contractor (ESCO) prepares Mv autﬁtk r the Agency. which the
Agency uses as the basis for its solicitation of a guaranteed savirigs contract. Wé will call

this entitv ESCO-A.

., " R
Any anticipated offeror will be submit:\éd E_&NET_‘,*@_Q\]?SCO or a team led by an ESCO. Moreover. the
Agency will select an offeror to be its guaranteedénergy saving coWﬂmadlv based on its
(the ESCO’s) qualifications and energy sa\ posal. Under such /g»{éituation, ESCO-A will
have a clear advantage. ESCO-A will have had an of ity develop an advantageous
relationship with the Agenc the rafikings. FSCO-A will be in a position to start
developing their propdsal pridi.to the Agency\gver soliciting proposals piving it more time to
sdl than any. other offeror. Additionally, ESCO-A will have the opportunity to
yéudit and recommiendations toward: ‘%its strengths. Therefore, ESCO-A should not

be allowed to ompete for the puaranteed energy savisies’contract,
~ :

6:21312.1.12 RECEIRT OF PROPOSALS - SC Glidlesstnil Regs 19-445.2095(C) & 2045

gt . 2w
The Age &“C;Jst tirﬁgi‘samﬁ&prop\;}a s and modifications upon receipt and hold them unopened (except as
otherw_jé;ﬁ{ovided in the Procu _gh_ent Regulations) in a secure place until the established due date.

' A ¥ i
PROPOSALS'< € Code bs. 1
L N /

: e \T‘%& _Algency’s project manager (or designee) must open the proposals publicly in the
presence of one or more Sta Lﬁ;ﬂﬁritnesses at the time and place designated in the request for proposals. The person
opening the proposals should declare the arrival of the time for receipt of proposals, give his/her name and the
names of the witnesses, and record this information on a Register of Proposals. The Agency must prepare a Register
of Proposals that identifies the project and includes the name of each offeror and the number of modifications
received, if any. The person opening the proposals and the witness must certify the Register of Proposals in writing
as true and accurate. The Agency may not make the Register of Proposals open to public inspection until after the
issuance of an award or notification of intent to award, whichever is earlier. The Agency must not disclose the
contents and the identity of competing offers during the process of opening proposals. If members of the public
appear at the opening, the person opening the proposals should state that he/she will conduct the opening of
proposals and recording of the names in silence to protect confidential information.

H ~ a2 0P a

v =
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62-1512.1.14 PERMISSIBLE COMMUNICATIONS WITH OFFERORS AFTER PROPOSAL OPENING
BUT BEFORE AWARD — SC Code Ann £§ 11-35-1530(6) & (8)

The Chief Procurement Officers have jointly published guidelines for communications with offerors after opening
proposals but prior to award. Such discussions include $-H-33-1330{6)clarification discussions and $& 1335~
133088 negotiations. This document also addresses $1-35-1536(3)e}-Best and Final Offers. The Agency will find
this document posted on OSE’s Web site. The Agency must conduct discussion and any BAFO process in
accordance with these guidelines. The Agency will find a copy of the guidelines in Appendix D.

62-1612.1.15 REJECTION OF INBPIBUAL PROPOSALS AND CANCELLATION OF SOLICITATION
—SC Code Ann § 11-35-1530(9) & 1710 /& '

- — "\\,\‘b\g\;
A. REJECTION OF INDIVIDUAL PROPOSALS SC Code Ann Reqs 19-44 §195(J)
Agency does not need to accept proposals uncondltxonally Without eration ‘@g ﬁmrrecuon, and to the extent
otherwise allowed by law (see 6:2.3512.1.13 above), the State's statedJequ rements h’[@f\bﬁ clarified after proposals
are submitted. The Agency must consider this flexibility in determlning\ﬂ,he er reasons“ﬂ%}%t . for rejecting all or any

part of a proposal. Reasons for rejecting proposals include but ar ’ﬁot limited to the follow: g\

1. The business that submitted the proposal is non-ﬁ&s (;hslbie as d% ined under Sec?'im 11—35 1810;
E\W

2. The proposal ultimately (that is, after an opportunity, 1f\aﬁ§ is S?fered has pasfgd for altering or
clarifying the proposal) fails to meet the announced requirements Qg the State in some material respect; or

3. The proposed price is clearly umeaso\h@ie. -

The Agency must document the reasons for cancél tlon or :mjkstwn and malp:»the documentation a part of the
procurement file available for public inspection. - m\\\ ¢

er’

B. REJECTION OF PROPOSA&S C?&NCELLATIOIE@% SOLICITAII‘ON PRIOR TO AWARD - SC Code Ann
Regs 19-445.2097 f b \me

Unless there is a comDeL_Pg reason to reject all proposals Agency, after receiving and opening proposals. must
award a contract. Subject to. the. prov:§5 of SC Code A ﬁ“ﬁ?} 1530. this award must be to the highest ranked
responsible offeror. Should the Age: Cy . &ﬁ&m cancel a S0 itation after opening proposals but before award, the

{: e, the supplies. servlc\és ?informatlo n éhnolo or construction being

4)the solicitation did not provide for consideration of all factors of cost to the State,
transp state funllshéd_gouenv to bidders' plants;

(5) prc?%g received 1nd}ga‘te that the needs of the State can be satisfied by a less expensive article
differing from .‘_at on which the proposals were requested:

such as cost of

(7) the proposals‘«y@hot independently arrived at in open competmon were collusive, or were submitted
inbad faith. or
(8) for other reasons, cancellation is clearly in the best interest of the State.

If the determination is due to a change in requirements, the Agency must show in its determination that prior to
opening, it made every effort to anticipate changes in requirements. Any determination to cancel the solicitation
must be made in good faith (honesty in fact. fair dealing). SC Code Ann § 11-35-30. See In Re: Protest of
Wometco Food Services, Inc. SCPD 1991-14

62-1712.1.16 RANKING OF PROPOSALS

A. RANKING BY INDIVIDUAL COMMITTEE MEMBERS
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Each member of the selection committee must examine each proposal in detail to measure its contents against the
established standards for evaluation factors, and assign a score, numerical or otherwise, to each factor, Because
numerical scores or other types of grading may not convey fully the individual evaluator’s judgment of some aspects
of the proposal, each evaluator must supplement each rating with a concise narrative evaluation that includes a
discussion and interpretation of the limitations of the rating. The narrative should summarize the strong and week
points of each proposal recording what the contractor offered and how the offer met the established requirements,
and it summarizes the strong and weak points of what the contractor has proposed. In instances where the contractor
has failed to meet a critical requirement, the evaluator assesses what should be done to remedy the deficiency and
what the impact of the deficiency (corrected or uncorrected) is on the overall proposal. Each committee member
must turn his/her signed evaluation and narrative into the committee chair with a copy to the Agency project
manager. y

P

B. CONSENSUS OF SELECTION COMMITTEE V4
The Selection Committee assigns the final score or ranking for each techsical proposal by consensus. After the
individual members have separately evaluated the proposals, including p seﬁaratioxis\‘h£-.their narrative explanations,
the Selection Committee must meet and formulate its collective conclusions, The commiittee must discuss significant
variations in evaluators’ scores or assessments of technical merit an;f;ﬁasésp\lvé discrezesﬁ or fully explain them in
the record. The Agency project manager must prepare for the coffimittee’s approval. a n;ﬁa@‘v justification to the
final score or ranking the committee assigns to each proposaleThis narrative justification m‘lﬁi nonstrate that the
ional j if ¢ich competing

Committee based its final selection on an intelligent and @@% judement df-the technical merits@
i : 1 }ﬁ‘ié final score or

\iz,ixe justification t

proposal. The committee must attach Selection-Committee-mustatiach-a- atral
ranking it assigns to each proposal. :

gy ol o d
(e ds d
4

S aR ate-that-the ol

C. SELECTION COMMITTEE REPORT AND REGOMMENDATION K\k .
After the Selection Committee evaluates the prop@sé\:alfs,.%ﬂaé“wAg‘ency project manager must prepare a report to the
Agency Head. The Chair and each Committee menq?er must sign.the report. The report must rank each offeror’s

&

proposal from the most advantageous to the least advaﬁageogsﬁfﬂ{éﬁéhhqﬁggdﬁ the report should provide the final
score and a summary analysis of each proposal inc _ﬁéngﬂh assessment of the offeror’s compliance with the
requirements of the solicitatiofi, any ¢hanges to the t iiﬂical evaluaﬁo'h scores and a narrative to support the
changes. The report must ificlude the Committee’s recor:

amendation regarding the source(s) the Agency should
select for award or negotiation. The Committee must sup ort a recommendation to award to or negotiate with a
higher priced, higher stored fferor mt? a written finding thatsthe technical superiority of the higher priced offer
relative to other offers, warrants, the, ad ?ﬁ@ﬁ“&?lncosﬁ;ffhe Committee must document the rationale for the finding of
technical superioritysin. detail. Unsupforted conclusétysstitements are not acceptable. The report must include a
cover page ;o:fhel-wre;ﬁ@;\ﬁ “i'deq)tifying\g;%iéﬂgrocureméwﬁt“aﬁd including the names and signatures of the Committee

<

members, < Y X
6-2-1812.1.17 AWARD IF PRICE AN INI JIAEL EVALUATION FACTOR - SC Code Ann § 11-35-1530(9)
N

If price is an mit‘i:ﬁi\gvaluation fac‘%ﬁm”%in the RFP, the Agency must, (subject to Part 612.2.211.21 below) award to
offeror whose O\Pfqr the Selection Qommittee determines to be most advantageous to the Agency, taking into
consideration price and the evaluagfibn factors set forth in the RFP. See-SC Code-$ 1135 1530(9). However, the

N

Agency may in lieu o ‘t%e tfqrgqfﬁé, determine to utilize one of the options provideﬂ in SC Code § 11-35-1530(8).
(Parts 6:2-1912.1.18 and 6-22612.1.19)

v
=

6:2-1912.1.18 NEGOTIA ;'IONS AFTER EVALUATION AND RANKING
See 6-2-1512.1.14 above and Appendix D.
6:2:2812.1.19 BEST AND FINAL OFFERS (BAFQO)

See 62-14512.1.14 above and Appendix D.

6:2:2112.1.20 AWARD
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The Agency Head or its governing body typically makes the final selection decision. The Agency Head or its
governing body may not overturn the Selection Committee’s decision unless they determine in writing that there is
no rational basis for the Committee’s decision, the Committee did not follow the RFP evaluation factors, or the
Committee exercised its discretion in an arbitrary or capricious manner. If the Agency Head or its governing body
decides to reject the Committee’s selection decision, the Agency must cancel the procurement action and start a new
procurement process. If the Agency rejects the decision of the committee and chooses to cancel the procurement, the
agency must comply with the requirements Part 12.1.15(B). See SC Code Ann. § 11-35-1710 and Regs. 19-
445.2097.

After the Agency Head approves the award, the Project Manager may submit the proposed contract, with supporting

documentation, to OSE for review and approval. / b
AN,
12.1.21 NOTICE OF AWARD ‘/;

A. REQUIREMENT OF POSTING — SC Code Ann § 11-35-1330(9) &ﬁ ff‘)’?}?ﬂ}
Once the Agency selection is final, it must post a Notice of Award (SE-370) OF a fact to the selected offeror.
The Agency must post the Notice at the time and in the location ced in the k@\ifhe Agency must also

promptly mail a copy of the notice each responsive offeror. If Mﬁency 1S unable to co intent to award on the
posting date announced at the RFP. it must post a notice on ﬁg‘\f date at the specified locatio stht;gg} the new date
the Agency will post the Notice (SE-370). 6/ “\ _;.f’

\ ¥
y
.

B. OSE CONCURRENCE WITH POSTING - SC Code Ammvii 0/ amf*}' 1-35-830
OSE must concur in the posting of Notice of Award a contract. If not\?fk'qajgv provided, the Agency must provide
OSE with a copy of the proposed Notice of Awatds.proposed contract. and Sélection Committee report with
supporting documentation. The Agency must make jhﬁgybmmal using F—?r;'SE'%O hm submittal must be made
after the Selection Committee’s final selection and ‘completi

Agency of any defect in their -'y tiation or. based o 'ié at documenta}_t)n any apparent defect in their selection
not receive'an objection fram OSE within five working days from the date OSE

receives the SE-360 ar%ﬁﬁmred docamentation, OSE wi -- be deemed to have granted approval for the Agency
to post the Notice of Award.-fo Exvedlte 5

Engineer, OSE administrative assi PDFE ¢o i
the Agency may EAX.the SE-3 60 @ re queti»d@cu;ﬁ[:vgﬁ;zaﬁg“ n or send them by the US Postal Serv1ce In case of a
FEAX or deliveiy by-the Postal Service, the Agency only needs to copy the State Engineer, and OSE administrative
assistant wiﬁ_”{he Form S&3h@\ 5

‘\ \ 5 B “,;‘:A
N oteﬁfﬂlwggglrement for a cop¥y. 1o Ihe State Engineer and administrative assistant is to expedite the process in the
event the O\SE , roject manager is ‘out.of the affice.

s\)

B, &

12.1.22 CONTf_-";_‘_‘g EXECUT QN WAITING PERIOD - SC Code Amn §§ 11-35-3020(c)(ii) & 11-35-
4210(1)(b) N 4

The Agency must wait elé eiit days after posting the Notice of Award before it may execute a contract with selected
offeror. During this time. éw offeror who disagrees with the Agency’s decision may protest the contract award. If
the State Engineer receives such a protest in writing during this period. the Agency may execute a contract until the
matter is resolved unless the Agency in accordance with the Procurement Code request a lifting of the stay and
CPOC grants the request. See SC Code Ann § 11-35-4210(7). If the State Engineer does not receive any protests. the
Agency may execute a contract on the eleventh day after posting the Notice of Award.

12.1.23 SUBMITTING THE CONTRACT TO CONTRACTOR FOR EXECUTION

Once all conditions precedent to executing a contract have occurred, the Agency should submit an unsigned copy of
the contract to the contractor with a cover letter requiring the contractor to execute the contract and return the
original contract along with the following documents to the Agency within fourteen days:
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1. Certificates of insurance in the form of the latest edition of the ACORD 25S showine that the Contractor
has in place for the project. Insurance meeting the requirements of the RFP:

2. The performance bond. SE-355: and

3. The labor and material pavment bond. SE-357.

12.1.24 REVIEWING CERTIFICATE OF INSURANCE AND PERFORMANCE AND PAYMENT BONDS
- SC Code Ann §§ 11-35-830. 11-35-3030(3) & 29-6-250 and Regs 19-445.2145(C)(2)

After receiving the certificates of insurance and performance and payment bonds from the contractor, the Agency
should review them to determine that they are authentic and meet the requirements of the Procurement Code and
Regulations. The Agency is responsible to assure that it has the required labor and gg&glpaymem bond in place
before permitting the contractor to start work. See Sloan Const. Co., Inc., v. Southeb Grassing, Inc., 377 S.C. 108,
659 S.E.2d 158 (2008). Failure to do so could make the Agency liable for the cé r‘actor s failure to pay its
subcontractor’s and suppliers. OSE has published a Suretv Bond Review Gmﬂie‘w asmst the Agency in fulfilling this

obligation. 4 b
6-2-22-12.1.25 SELECTION RECORDS — SC Code Ann § 11-35 Zﬁﬁgﬁﬂegs 1\:129{25(3)

The Agency should retain all documents and records the Agen{y generates, Or receives relateﬁ t\thc procurement at
the organization level of generation until the Agency make,s.ﬂi sﬁlectlon dec 1§10n -Then, the Age{tc}v should collect
all records relating to the source selection effort and forward tl%ﬂ{té .the A ﬁmx\}grocurement office for inclusion in
the official contract file, At a minimum, the Agency must retain the ﬁhyfjggrecﬁrds in its procurement file:

1. Request to procure by the RFP methﬁ\d,tmth OSE authorization; .

2. Agency Selection Plan; ‘

3. Plan approval documents with any dut}ﬁéﬁ ﬁ@s \ -

4. All orders or other documentation establishing m@b%r‘shlp on the gs]ecnon Committee and delegation
of duties (e.g. Agency Head); \ . &

5. Records of attendance da summary of pr};geeglmgs of pre ﬁli;, ation and pre-proposal conferences;

6. RFP with amend A ¢ ‘52

7. All proposals; \‘ *®
8. The Selectnon‘f’,iommlttee s ciasygﬁcat1on report;\
9. The reason for reje ﬂﬁg any gr as not acceptable? o
10. Records of discussions w1th and‘reqpanses from ﬁerom during the discussion process outlined in Part
6:21512.1.14;. \ 4 R

11. Mpd‘iﬂ&a{;;ons 0, propos k\ib;:ultmg f'rom"ﬂmcussmns

LZ/Best and final offers;
//’i?f _The Selection C -%ttee Tep QWth«mMngs and recommendations;
414, Agency Heads mem

;ra;;dums flmstructmns to the Selection Committee and project manager;
1 géncy Head or goveming body’s decision regarding recommendations for source selection; and
16. mher data or doctyuents related to the selection process.

62-23-12.1.26 NOTIF\I\CATIO /@F UNSUCCESSFUL OFFERORS

PRIOR TO NOTICE ONWARD During the selection process, theFhe Agency must provide prompt notification
of its selection decision to%a’[l unsuccessful offerors. ~-When the Selection Committee determines that an offeror’s
proposal is not acceptable, ‘the Agency must notify the offeror of the basis of the determination in general terms and
adv1se the offeror that 1t w1II not con51der a reV1smn to the proposal—FeHewmg—eempJe&eﬂ—ef—ﬂegeﬂauens—the
3 H e. Such notice must not be
in the form of a blanket notice to al] offerors but must be an 1nd1v1dua1 notice tailored to each offeror. Each
individual notice must not apprise the offeror of the status of any other offeror’s proposal.

AFTER NOTICE OF AWARD: When the Agency awards a contract for construction on a basis other than price
alone, the Agency must furnish the basis for the selection decision and contract award to unsuccessful offerors upon
their written request. The Agency should provide unsuccessful offerors with a debriefing upon request.
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